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From The Editor.....

Happy February!
This has been a very hard winter and I'm happy to see it is almost behind

us.

The Advanced Communication Course continues on February 23 with
Movement (Kinesics 101) and Visual Aids (Power Point 101). You can still
join us at the Blue Ribbon even if you missed Part 1. Please let Diana know

if you plan on attending.

Thanks to all who wrote back with their information for the Regional Com-
bined Awards and to those who have suggested Scholarship Essay Ques-

tions.

In a sign of the times, the schools are calling here looking for the scholar-
ship information. | expect quite a few applications this year. Thank you to our

volunteer judges Diana Garrera, Michele Benson and Linda Rosenkrans.

See you at the Blue Ribbon!

Donna L. Wiik, AIC, CPIW, CCLA, DAE

A Year of Caring

By Diana Garrera, CPCU, CIC, AU, ARM, AAI, CPIW, AIS, API

Thank you for your January donations. We collected a boys
hooded sweatshirt, a hat, 3 pairs of boys lounge pants, a boys t-
shirt and a Hanna Montana flip-up book light.

I’'m thinking our February donations will be dropped off to
DYFS in March. And what is in March? Of course it is St Patrick’s
Day. So our suggestion is anything green! Use your imagination
and surprise me and DYFS with your creativity. It could be cloth-
ing, toys, art supplies, green box of medicine. | think we will have
a prize for the most creative donation...so find the 4 leaf clover
under all this snow and win.
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Jewelry Theft and Fraud Claim Trends

The way Tonnie Tolliver told it to the police, he was at a Wisconsin ATM machine when he was the
victim of an armed robbery. He told police that he had lost cash and jewelry valued at $5,080. Three
days later, he filed a loss with his insurer claiming all his scheduled jewelry — valued at $33,390 —
was stolen. The claim was paid.

Sensing a scam, the insurance company’s special investigations unit (SIU) contacted the National
Insurance Crime Bureau (NICB) and the NICB contacted the local police. The police were investigat-
ing the armed robbery, but were unaware of the insurance claim. The police reviewed the camera
footage from the ATM and hotel and found that the “robber” was none other than Tolliver's girlfriend.
Tolliver was charged and pled guilty to insurance fraud in Milwaukee County, Wis., where he filed
the claim. He is now serving an 18-month prison term and faces the possibility of additional jail time
for filing a false police report.

There is no question that the current economic situation is causing financial stress to individuals and
families throughout the U.S. As budgets get tighter and some families face the reality of not being
able to meet their financial obligations, the thought of committing insurance fraud may become more
acceptable to otherwise law-abiding citizens.

Recent news stories have suggested that the weakening economy and the mortgage meltdown will
cause an increase in insurance fraud — particularly home and vehicle arsons — as some individuals
may see them as ways to escape these obligations. However, the NICB’s Questionable Claim (QC)
submissions do not indicate a large increase of these types of claims over the past few years.

The NICB receives approximately 70,000 QCs each year from its member companies. A QC is a
claim that does not appear to meet the requirements for a valid insurance claim. It may contain out-
right falsehoods, elements of exaggeration, or include one or more indications of insurance fraud.

A QC provides claim personnel, SIU agents, and law enforcement the opportunity to review claim
patterns and claimant histories. Suspect offenders frequently switch insurers and cross lines of busi-
ness or make small changes to their addresses and other personal identifiers to avoid detection. By
maintaining the most complete and up-to-date database of all QCs, NICB helps prevent payment of
illegitimate claims and keeps insurance costs down for all consumers.

Jewelry Losses

While a current analysis of QCs does not yet indicate a significant rise in economy-driven fraud, it
does reveal another kind of trend: Jewelry that is reported lost or stolen. Based on an analysis of
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5,131 QCs involving jewelry and watches from Jan. 1, 2002 — Dec. 31, 2007, QCs for jewelry losses
have increased each year.

In 2007, jewelry losses were up 17 percent compared to 2006, and they are up 75 percent since
2002. While these claims are typically of less value than a car or home, they often exceed $5,000
and, in a number of cases, jump to more than $20,000.

Although the volume of instances may appear small, jewelry losses can total up to some large num-
bers. Of the 5,131 QCs submitted by NICB member companies, only 12.8 percent of the claims had
a reserve established (an estimated amount used to settle the claim) to cover the potential payout.

In California, insurance companies referred 934 QCs from 2002-2007, the highest reported number
in the U.S. Right behind California and New York (922 QCs) was Texas (379 QCs), which had the
highest percent of increase — up 267 percent — from 2002 to 2007.

It is important to remember that a QC is not always a fraudulent claim — it is a questionable claim.
Nonetheless, QCs tell investigators certain things about a specific claim or claimant, and that often
leads to other significant acts of fraud.

The following examples are taken from the QC database and offer a typical look at some of the
claims referred for closer examination:

e $22,000 diamond dinner ring reported lost by the same woman twice in two years.
e $27,000 loss of two watches from a car.

e $270,000 jewelry theft claim. The claimant filed for bankruptcy in 2005 and none of the missing
items were listed in the bankruptcy filing.

¢ A $7,300 engagement ring was lost down a sink drain by the claimant’s fiancée. The claim was de-
nied because the claimant, a doctor, did not have coverage on the ring. Ten days later, the doc-
tor took out $8,000 in jewelry insurance. Less then a month later, the doctor reported that his fi-
ancée lost her new ring again — in the sink drain.

¢ A policy opened less than 60 days receives a claim for lost earrings valued at more than $56,000;
there is a demand for a quick settlement. The claimant has no visible means of income.

The NICB study found that rings (including diamond, engagement, or wedding) were the most com-
mon types of jewelry reported stolen; more than 739 thefts occurred within the study’s time period.

The following examples from NICB case files illustrate some of what is occurring:
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e (|11 An individual residing in Illinois claimed that he lost his $1,500 diamond ring. A description of
the ring was provided to local police. His insurance company paid the claim and now had owner-
ship interest in that ring. As police were looking through local pawn shop logs, they found that a
ring matching the insured’s description was pawned a day before the alleged loss. This insured
faces charges of insurance fraud in lllinois once he is released from jail in Wisconsin for an unre-
lated crime.

e [J[J An insured claimed that during a residential burglary, he lost a $105,000 diamond ring that he
had given to his wife. He produced a receipt for the purchase. An investigation quickly revealed
that the insured was going through a divorce, and his wife denied knowledge of the loss. She also
denied knowledge of an earlier $25,000 loss of a ring allegedly belonging to her. Moreover, she
suspected her soon-to-be ex-husband of fabricating the claim. Armed with this information, the in-
surance company and local law enforcement went back to interview the insured. He withdrew the
claim. As for the receipt, it was provided by the owner of a jewelry store who was a close friend of
the insured.

Although there are thousands of examples like these in which insureds will attempt outright fraud,
we must be careful not to unduly hamper the claim process. As NICB Senior Special Agent Jerry
Dolan states, “If it's a meritorious claim, you have an obligation to settle that claim. If it's not a meri-
torious claim, you have an obligation to fully investigate and deny the coverage and prosecute the
claimant, if warranted.”

Kristie Dwyer is a n NICB field information analyst for a 10-state region of the Midwest, where she
identifies fraudulent schemes. She can be reached at 847-544-7094, kdwyer@nicb.org ,

www.nicb.ord .
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DEFENSE DIGEST 03/09:

MEDICARE, THEBULL INTHE SETTLEMENT CHINA
SHOP

By James E. Pocius, Esq.*
Pennsylvania - Settlements

Using the Medicare Secondary Payer Act and the new SCHIP Extension Act (passed in December of 2007), Medicare is
bulling its way into workers' compensation and liability settlements. In an attempt to recover conditional payments
and not expend future funds in cases where another carrier or self-insured might be liable, these new Medicare re-
quirements are creating a minefield of problems, which could explode during any workers' compensation or liability

settlement.

In order to accurately examine the effect of these two statutes, and their possible interplay, some explanation is nec-

essary.

Medicare Secondary Payer Act

The Medicare Secondary Payer Act provided to Medicare the power to collect any "Medicare liens" from any first party
carrier or other participant who could pay or receive money in a workers' compensation or liability case. Furthermore,
the Act provided that if Medicare has filed suit against any primary payer or recipient, Medicare may receive a 100

percent penalty, in addition to the amount that a payer owes to it.

The Medicare Secondary Payer Act covers all carriers, self-insureds, no fault insurance, and workers' compensation

insurance.

SCHIP Extension Act of 2007

The SCHIP Extension Act of 2007 increased Medicare's ability to track these cases because the Act empowered Medi-
care to require workers' compensation and liability carriers, as well as self-insureds, to report all current claims in-
volving Medicare beneficiaries being paid on July 1, 2009, and continuing. The Act affords to Medicare the right to
collect a $1,000 per day fine per person for cases in which the carrier or a self-insured fails to report information
about the claimant/plaintiff's identity, social security number, medical condition, date of injury, and date and amount

of settlement.

A built in "Catch 22" exists with regard to this information because the Act does not require the claimant/plaintiff to
provide to the reporting entity any information; therefore, the claimant/plaintiff controls the flow of the information to
the responsible reporting entity. If the claimant/plaintiff refuses to cooperate, then this could place the responsible
reporting entity in the unenviable position of not being able to comply with the legislative mandate. An additional
practical problem exists with regard to the exchange of information between Medicare and the reporting entity as the
proposed website to effectuate the electronic transfer of the information, commencing, May 1, 2009, has not been

established.

Recommendations Regarding the SCHIP Reporting Requirements

1. All reporting entities should register with Medicare between May 1, 2009, and July 1, 2009, to avoid penalties. A

self-insured should discuss with its broker or TPA how it must meet the reporting requirements. A self-insured, al-
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should discuss with its broker or TPA how it must meet the reporting requirements. A self-insured, although the re-

sponsible reporting party, may designate an agent who may fulfill the reporting requirements.

2. Now is the time to begin to contact all claimants/plaintiffs of record to determine whether they are Medicare eligi-
ble. The reporting entity must advise Medicare of any claimant/plaintiff to whom it pays workers' compensation bene-

fits or liability settlement monies and who is Medicare eligible.

3. You may wish to settle as many cases as possible before May 1, 2009, the day on which the reporting require-

ments take effect.

rent information about the reporting requirements. However, also note that the forms on which an entity must report

to Medicare all pertinent claimant information are a work-in-progress.

How Will the Medicare Secondary Payer Act and SCHIP Extension Act Impact Workers' Compensation

Cases?

The Medicare Secondary Payer and the SCHIP Extension Acts will impact mainly older, unsettled cases. Medicare will
now be able to determine the identity of every workers' compensation claimant and the conditions for which he or she
receives benefits. Medicare will compare the newly garnered information about the claimant with the information that
it has in its possession about the claimant in order to determine whether it is paying for the workers' compensation
injury. If Medicare has afforded to the claimant a payment for the same condition, then Medicare will forward to the
workers' compensation carrier a letter in which it asks the carrier to repay it. It is possible that the workers' compen-

sation carrier may have large repayment responsibilities for their older claims.

What is the Impact on Settling Workers' Compensation and Medicare's Future Interest?

For workers' compensation cases, the impact of these Acts upon settling workers' compensation cases is negligible
because since 2001, the Medicare Set-Aside system has been in place, under which the participants close their cases
and bind Medicare and its future interests to the figure that the parties propose as the claimant's future medical costs.
As you know, under the Set-Aside procedure, Medicare formally reviews the claimant's future medical costs, and if
Medicare approves of the sum, the parties place the sum in a separate account that the claimant taps to pay his

medical expenses for his life time. The Set-Aside amount about which Medicare agrees, binds the agency.

How Will the Medicare Secondary Payer Act and SCHIP Extension Act Impact Liability Cases?

The SCHIP Extension Act transforms the landscape of a liability settlement where a Medicare claimant is involved.
Liability carriers must now report all settlements involving a Medicare beneficiary. This is compounded by the fact
that whether or not a plaintiff is qualified for Medicare is controlled by the plaintiff himself. Aggressive discovery early

on in the litigation will be necessary.

Although Medicare was lax in pursuing its liens in the past, that will change now that the agency will have an ability
to track all settlements. The Act provides Medicare with a method to track every settlement, maintain the information
in an electronic format, and generate conditional payment letters. Thus, even if the parties to a settlement exchange

Releases, but Medicare's lien is not paid, the medical portion of the settlement remains outstanding.


http://www.cms.hhsgov/mandatoryinesrep.com
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This issue is further complicated if there are future medical payments or damages covered by the settlement. Unfortu-

nately, the agency does not have any guidelines in effect to review liability settlements for future payments.

Recommendations to Protect the Interests of All Parties in Liability Settlements

1. Determine immediately when a case or claim is opened whether the claimant is a Medicare beneficiary.
2. If so, determine whether the case involves only past medical payments or also future medical damages.

3. If the case involves only past medical payments, send a letter to the COBC (Coordination of Benefits Contractor)

requesting an accounting of Medicare's conditional payments.

4. If the case involves future medical care, determine whether the agency will review the proposed settlement. If so,

the agency will establish in writing a Medicare set-aside amount, which is made part of the settlement.

5. If Medicare denies review of the settlement, the parties must establish their own solution. This author suggests es-
tablishing a Medicare set aside account as part of the settlement, which would then be monitored by the plaintiff or a

trustee.

6. Alternatively, the parties could file a Petition to Approve a private set-aside arrangement, similar to a Petition to
Approve a Minor's Compromise. The court would then issue an Order governing how Medicare would be paid via the

settlement funds.
Conclusion

The passage of the SCHIP Extension Act now provides Medicare with the power it needs to monitor and involve the
agency in the settlements of both workers' compensation and liability matters. Our clients will need to be diligent in
establishing a system to track all matters involving a Medicare beneficiary, as well as monitor all claims early on to

determine if the Act will be triggered in a particular claim.

With the capability we have developed at Marshall Dennehey, we can continue to partner with our clients in helping

them avoid the minefield and tame the bull in the settlement china shop.

Should you wish to learn more about the impact of the Medicare Secondary Payee Act and/or SCHIP Extension Act of

2007, please contact Jim Pocius at jepocius@mdwcg.com or 570-496-4601.

* Jim is a shareholder in Marshall, Dennehey, Warner, Coleman & Goggin's Scranton, Pennsylvania, office. He can be

reached at (570) 496-4601 or jepocius@mdwcg.com.






